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Gender BiasStudy Commission: Executive Summary

I.INTRODUCTION

TheCommissionfound duringitstwoyearsof hearingsand study that gender bias--
discriminationbased solely onone'ssex--isaredity for far too many peopleinvolvedinthelega
system. Andinvariably, thosewhoregard gender biasasanillusonhavenever suffereditseffects.
| ndeed, theoverwhel ming weight of evidenceand research gathered by the Commissonsupports
only onepossibleconcluson: Althoughsomemay ignoreitsexistence, gender biaspermestes
Horidaslegd sysemtoday. Certainly theCommissonisawarethat thepracticeof law oftenonly
reflectsour society'slarger culture. Gender biassurdly did not originatewithlawyersaone.
Nevertheless, gender biasispracticedtoadisturbing degreeby membersof thisstate'slegd
profession, ofteninformsthat havebecomehighly ingtitutionalized. Therefusa of somelawyersto
acknowledgethisfactisoneof theprimary mechanismsby whichgender biasisperpetuated.

Fromitsinception, theCommiss on'schargewasto document thetruescopeof thisproblem
and proposesolutions. Wewerenot asked s mply todetermineif gender biasexigtsinFHorida,
becausethisquestion dready had been resol ved by adetailed monograph published by Charlene
CaresandtheHoridaStateUnivergty Policy StudiesClinic. After reviewingthismonograph, the
Chief Justiceof Horidaand hiscolleaguesontheH oridaSupreme Court concluded that gender bias
doesinfact exiginthestate'slega system. TheCourt then crested theCommissonandorderedit
"todetermineinwhat areasof our legd soci ety biasbased on gender exists, and recommend
measurestocorrect, or at least minimizetheeffect of, any suchbias.”

ThisReportfulfillstheCommisson'smandate. Thefindingsandrecommendationsmadeby
theCommi ss onarebased uponpublichearings, regiond meetings, casestudies, scholarly research
andavariety of empiricd studies.

TheCommiss onundertook amultidisciplinary gpproachtotheinvestigationand
preparaionof itsReport. 1t held publichearingsand regiond meetingsaround the State, recelving
testimony andreportsfromlegidators, professondsinawidearray of fields, anddl otherswho
wishedto spesk onthesubject of gender bias. Regiona meetingswereinformal discussons
primarily withwomenlawyersandother interestedresi dentsof communitiesaroundtheState.

Inadditiontothehearings, theCommiss onundertook extensiveresearch. Our sudies
includedfivemgjor surveysof membersof TheF oridaBar, H oridajudges, membersof theHorida
Associaionfor WomenLawyers, andstudentsinHoridal aw schools. Among thetopi csaddressed
by thesesurveyswerejudicia attitudes, equitabl edistribution and disparatetreatment. Other
supplementa studiesexamined adult arrest and sentencing patterns, thejuvenilejusticesystem,
progtitution, andthetreatment of maleandfema ecourt personnd, including ass stant Sateattorneys
andass stant publicdefenders. Wead so conducted apreliminary study onfacilitiesand programs
for menandwomenincarceratedinForiddsjails.

TheCommiss onheard detailed presentationsonchild support enforcement by theNationa
Conferenceof Statel egidaorsand ondomesticviolenceby theDadeCounty DomesticViolence
Program. Weconducted ananayssof dl reported family law decis onsfrom January through June
1989 and completed areview of published and unpublished scholarly worksinal areasof thelaw
relevant tothisReport.

Thefull Commiss ondiscussed eachfinding andrecommendationbeforeitsadoption. Not
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every Commissioner agreedwithevery findingand recommendation. Neverthe ess theReportinits
totaity representstheconsensusof theentireCommission.

ThisExecutive Summary reproducesthesefindingsand recommendationsand summearizes
thediscuss onthat accompany them. Thetopicscovered herearegender biasinthedissol ution of
marriage, custody and child support; gender biasincrimina justice; and gender biasinthelegd
professon.

Thesectionon" Gender Biasinthe Dissolution of Marriage, Custody and Child Support™
addressesaccesstojustice, judicid attitudesand conduct, dimony, equitabl edistribution, custody,
viditation, child support and child support enforcement.

Thesectionon" Gender Biasin Crimind Justice" addressesdomesticviolence, sexud
battery, crimeandincarceration, prostitutionandjuvenilejustice.

Findly, thesectionon" Gender BiasintheLegd Professon’ addressesthecourthouse
environment, professi ond opportunities, thelaw firmenvironment, lega educationandgender bias

inusageof language.

I1.GENDERBIASINTHEDISSOLUTION
OFMARRIAGE,CUSTODY AND CHILD SUPPORT

Womenandchildrenexperiencelifeafter divorcefar differently thanmen. Whiledl family
memberssuffer thetraumaof divorce, only thewomenand children'spainiscompounded by being
deprived of their economicwell-being. Thisistheharshredlity of most divorceinFloridatoday.
AlthoughHoridas"no-fault" divorcestatuteiswritteningender-neutra language, theCommission
foundthat judicia decis onsbased uponthislanguagearegender-discriminatory ingpplication. The
reasonlargdy isanunredistic assumption by judgesthat men and womenareeconomicequasin
present ociety.

TheCommissionasodetermined that mencustomarily retain morethan haf of theassetsof
themarriageand |eavewith an enhanced earning capacity. Theremaining family members,
however, areleft withlessthanhalf of themarital assetsand asaverdy diminished and declining
earningcapacity.

TheCommiss onhasconcludedthat H oridalsjudiciary minimizesthetime, energy, andlost
opportunitiesinvolvedinbeingahomemaker and primary caretaker of children. Judgesgenerdly
arereluctant to acknowledgethat these contri butionsareagenuine partnership asset of themarriage.
Moreover, theCommissionfoundthat F oridasjudiciary denieswomentheeconomicresourcesto
retaincompetent legal representation. Asaresult, womenarecriticaly disadvantagedinenforcing
their legal right todimony, equitabledistribution of marita assets, and child support.

Page 4



Gender BiasStudy Commission: Executive Summary

Findings
a. Economicsof Divorce

1 Men customarily retain morethan haf of theassetsof themarriageand leavewith
anenhanced earning capacity. Theremaining family membersareleft withlessthanhaf of
themarita assetsand aseverely diminished and declining earning capacity.

2. A homemaker'scontributionsof timeandenergy, aswel | astheopportunitiesshehas
foregone, oftenareminimized by Floridaiscourts. Many judgesareespecidly rductant to
acknowledgethat thesecontributionsareagenuineresourceof amarriage.

3. Pogt-divorcefamiliesheaded by womenarethefastest growing segment of those
livinginpoverty.

4, Older womenwhosemarriagesendindivorcearemost likely either tohave
abandonedtheir ownaspirationsor tohavedevotedtheir livestofurthering their husbands
careers. They arencot adequatel y compensated by application of thepresent system of
aimony andequitabledistributionof marital assets.

b. Accessto Justice

1 Womenwholack meansareroutindy denied their satutory right toretain competent
legd representati on. Without competent counsdl, womenarecritically disadvantagedin
enforcingtheir right toaimony, equitabledi stribution of marital assetsand child support.

2. Many lawyerswill not represent womenindivorcecasesbecausewomengeneraly
havefewer economicresourcesandthereforecannot affordthefees.

3. Horidaspubliclegd adsystemisnot aredisticdternativeto privaterepresentation.
Therearenot enough legd ad attorneys, nor arethereany planstoincreasethenumber to
meet theneed.

4, Current statutesrequireajudgeto order themorefinancialy securespouseto pay
theother spouse'songoing legd feesand supportif therequestiswell founded. However,
theselawsgenerdly arenot observed or areobserved inamanner biased against women.

5. Many judgesfail torequirethemorefinanciadly securespouseto pay theother
spouse'sfeesand costsbecauseof afd seperceptionthat attorneyscanor arewillingto
"finance" divorceactionsfortheirclients.

6. Anaward of attorney'sfees, if it occursat al, usudly comesat thecloseof thecase.
Often, theawardisreduced by thejudge, especidly if awomanattorney representeda
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womanlitigant.

c.Judicial Attitudes

1. Most of Horidascircuit court judgesdidikededingwithfamily law matters. This
attitudecan affect theoutcomeof cases.

2. Many judgesin Horidapresumethat awomanwill enter thejob market after divorce
regardlessof thelength or conditionsof themarriageand notwithstanding her age, lack of
trainingor judtifiableexpectations.

3. Many FHoridajudgesfail togppreciateor recogni zethedifficultiesfor womenin
darting acareer a an agewhen many menareclosetoretirement.

d.AppelateReview

Asaconsequenceof limitedfinances, many womenarevirtualy foreclosedfrom
appellatereview of trid court decisons. Frequently they cannot affordthetrid transcriptsor

gppellatecounsa necessary for anapped.

e.EquitableDigributionand Spousal Support

1 Fault playsadefiniteroleinsomemarita dissolutions, despitethecharacterization
of Horidasdivorcelaw asbeing"no-fault." Thestatute'salimony sectionprovidesthat the
adultery of either spousemay becons deredwhen determiningtheamount of thedimony, if
any. Becausewomen historically aretheoneswho must seek dimony, however, they have
beendigproportionatdy affected by findingsof fault.

2. Inmany areasof thestate, the courtshavevirtualy abandoned permanent dimony
or subgtitutedinitsplaceunredigticrehabilitativedimony awards.

3. Many judgesfail toaward permanent dimony, preferringingeadtousethevehicle
of equitabledigtribution. Y et, becausemenusualy haveagrester earning potentia, women
aredisadvantaged by " equitabl €' distributionwhenmartid assetsaretoodighttoprovide
sufficientincome.

4, Inequitabledistributions, mengenerdly recaivesixty-fiveto seventy-fivepercent of
themaritd assetscompared totwenty-fivetothirty-fivepercent for women.

5. Thenew equitabledigtribution statutehasanextensivelist of factorstobeconsdered
indistributing assets, butitlacksarequirement of writtenfindingsof fact. Thisdlowsa
tria courtdmost unreviewablediscretionindividingmarita property.
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6. Themgjor asset of most marriagesistheearning capacitiesof thepartners.

7. Beforetheno-fault divorceand equitabl edi stribution statuteswereadopted, courts
usudly alowedthecustodia parent and childrento occupy thefamily homeafter divorce, in
additiontoreceiving support. Common practicetoday, however, istoorder sdeof the
family homesothat acash settlement can bemadefor equitabledi stribution purposes.

8. Asaresult of theirdmaost unlimited discretion, trid courtsdistributemarital assets
ether asproperty or dimony withalack of certainty and congstency. Thismay leadto
inappropriateproperty settlementsbetweentheparties.

f. Shar ed Par ental Respongbility

1 Many menfileproceedingsto contest custody asaway of forcing an advantageous
property settlement. Toomany attorneysknowingly participateinthispractice.

2. Whenacourt decidescustody, it must cons der Florida'spresumptionfor shared
parenta respong bility. TheCommissonisconcernedthat thejudiciary isimproperly
convertingthispresumptionintoamandateby ordering shared parenta responsibility
without duecong deration of factorsspecifiedinthestatute, including parental desiresand
thebestinterestsof thechild.

3. Contrary topublicperception, menarequitesuccessful inobtainingresdentia
custody of their childrenwhenthey actualy seekit.

g.Vidtation
1 Noncustodid fathersaredisadvantagedinthedlotment of vigtation.

2. Somecourtsuseastandardi zed vistation scheduleregardlessof thecircumstancesor
theempl oyment Situationsof theparties, resultingindiscriminationaganst men.

h. Child Support and Enfor cement

1 Thereislittlecons stency inchild support awvards, evenamong casesinvolving
amilarfacts.

2. Childsupport arrearagesarefrequently reduced or forgivenwithout judtification.
Somejudgesa soroutingy reducefuturechild support paymentsinresponseto support
enforcementmotions.

3. Inmany child support decisons, courtsdonot consider theprosperity of the
nonpaying parent.
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4, Thejudiciary oftenfallstoincarcerate parentswhoignorechildsupport orders, even
whenthey havetheability topay. Judgestoo often declinetoimposeattorney'sfees, court
cogsandinterest at enforcement hearings.

Recommendations

a. EquitableDigributionand Spousal Support

1 Thelegidatureshoul d adopt theconcept of community property by providingthat
marital assetsenumeratedintheequitabledistribution statutebeconsideredjoint marital
asHs

2. Thereshould beapresumptionthat al marital assetsbedivided evenly.

3. Evenifitrgectstheconcept of community property, thelegidatureshouldamend
thedissol utionstatutetorequirethat equitabledistributionawardshaveexplicit findingsof
fact thatincludethevauationof assets. Also, thecertainty and congstency previoudy
lackingin Floridaappellatedeci s onsshoul d beencouraged by apresumptioninfavor of
equd divisonand agtatutory requirement that unequa division besupported by factud
findingsbased onenumerated factors. Without sucharequirement, thedisparitiesof thepast
will continue. A presumptionof equd divisonandtherequirement of factud findings
would reducethehusband'sincentiveto gain an advantagethrough continued|litigationand
wouldimprovetheahility of thegppellatecourtstoreview cases.

4, Judgesshouldawayscong der thebestinterestsof thechildinmakinganequitable
digtributionof marita assets. Thismay includeadetermination of whether totemporarily
defer thesaleof thefamily home.

5. Spousd support awardsfor marriagesof long duration shouldbedesignedto
equdizethestandardsof living of post-divorcehousehol dsat thetimeof dissolution. The
current tandard seeksonly to maintainthestandard of living established duringthe
marriage. A rebuttablepresumptioninfavor of permanent periodicaimony inlong-term
marriagesisappropriate.

6. Thelegid atureshould amend thedissolution of marriagestatuteto requirethat:

@ Eachequitabledigtributionjudgment should containfindingsof fact,
including determination of val uesof theassetsand thereasonsfor theaward; or

(b) Inthedternative, if atrid judgedoesnot divideproperty evenly, the
judgment should contai nfindingsof factjustifyingtheresult.

7. If ajudgeawardsperiodicaimony for equitabledistribution purposes, theaward
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should not terminateon remarriageor death. Theparty wishing toterminatespousal support
thenwoul dbereguiredtofileamodification petition, andwrittenfindingsshould be
required.

b.Vigtation
1 Vigtationmust beencouraged by thecourts.

2. Thecourtsshould comply withthemandatesof section61.13(4), HoridaStatutes,
whichallowsthecourt toaward additiond visitation and holdin contempt thosewhoviolate
avistationschedule. Thiswouldencourageadherencetothecourt-orderedvisitation
schedules

c.Child Support

1 L egidation should beenactedto permit the Stateto accept credit card paymentsof
child support. The Statewould chargethepayor for dl credit costs. Thus, if thecredit card
company chargesthestatetwo percent, the payor woul d becharged thesupport amount plus
twopercent.

2. Anadminigrativehearingsystemshouldbeingtituted, modeledontheMichigan
Friendsof theCourt System. Thehearingswould belimitedtochild support enforcement
andviditation. Proserepresentationands mpleprocedureswith prompt hearing dateswould
beessentid. Thedeterminationsof thehearing officerswould havethefull effect of law,

and gpped would betothecircuit court. TheMichigan Friendsof the Court Council reports
aneighty percent successrateat resolving complaints, and Michigancollects$8.33in
support for eachdollar spentincollection, accordingtotheMichigan Department of Hedlth
andHuman Services. Themgority of theenforcement effortsinitiated by theMichigan
Friendsof theCourt wereintheform of warning lettersand telephonecdls.

3. After notice, ddlinquent child support paymentswoul d bereportedtocredit bureaus,
just asdelinquent credit card, auto and mortgage paymentsare.

4, Courtsshouldrequiremandatory security depositsby parentswhooweddinquent
support paymentsand arenot subject to an enforceabl ewageass gnment, suchasself-
employed parents. Thedeposit would bereturned tothe parent after twoyearsof timely
payments.

d.Judiciary

TheHoridaConferenceof Circuit Judgesshoul destablishanannua comprehensive
judicid trainingand education programinfamily law that includestheeconomic
consequencesof dissolutionandwaysinwhichjudicia decis onsdisproportionately affect
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eachgender. Attendanceshould bemandatory for dl judgeshearingfamily law métters.
e. Accessto Judtice

Judgesmust diminatetheegregiousinequity caused by their falluretoawarda
disadvantaged spousetemporary andfind feesand costsprovidedby law.

f. Prenuptial Agreements

Becauseof thefailureof equitabledi stribution, somecouplesenter intoprenuptia
agreementsrequiringanevensplit of assetsupondissolution. Unfortunately, themgjority of
personsremain unawareof their legd rightsuponenteringamarriage. Thus, whenacouple
appliesforamarriagelicense, they should receiveapamphlet outlining current Horidacase
law andlegidationregardingmarita rights, dissol ution, custody, childsupportand
enforcement.

g. Family Court or Family Divisons

Wherefeas ble, thechief judgeof eachcircuit withmorethanfivecircuitjudges
gttinginasnglecounty should cresteafamily law divison.

h.Mediation

1 TheCommiss onrecommendsmandatory mediationfor disputesabout parentd
responsibility, except whendomesticviolenceisreportedtoexistinthefamily. Theprimary
focusof mediationwould betorequire parentstoformulateaparenting plan. Thiswould
divert parentsfromfighting over possessory label s, suchascustody, by focusinginsteadon
formulatingapractica planfor raisngthechildren.

2. M ediationservicesshouldrequiredivorcing parentstoattend classesonthei mpact
of divorcetraumaontheir children, aswel astheproblemsthey aregoing to encounter as
they divorceandwhat isexpected of them. Noncompliancewould beafactor for thecourt
tocongder ingpprovingaparenting plan and subsequent vigitation.

[11.GENDERBIASINCRIMINAL JUSTICE
TheCommission'sinquiry intoH orida'scriminal justicesystemconcentratedoncrimeand

incarceration, domesticviolence, sexud battery, progtitutionandjuvenilejustice. Thefindingsand
recommendationsof theCommissonarebrokendownintotheseindividua categories.
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Crimeand |ncarceration

Womenandmencommitdifferent crimesfor different reasons. Mentendtocommitviolent
crimeswhereaswomentendtocommiteconomiccrimes. Whenwomencommitviolentcrimes, they
usualy do sointhe company of ama e companion or againg amanwho hasabused them.
Despitetheperceptionthat thecrimind justicesystemislenient towomen, theCommiss onfound
that womengeneraly commitlessseriousoffensesbut aretrested moreharshly thansamilarly
Stuatedmaeoffenders.

TheCommiss onfoundthat womenincarceratedinHoridasjailsand prisonshavefewer
opportunitiesfor rehabilitationandfewer treetment programsavail abletothemthandomen.

Findings
1 Womenandmentendtocommit different typesof crimina offenses.

2. Womentendtocommiteconomiccrimes. Arrest patternsshow anincreaseinfemde
arestsfor economiccrimes.

3. Womeninvolvedinviolent crimegenerdly act withamaecompanion, or against
someonewhohasphys caly abusedthemor their children.

4, Frequently, womenincarceratedfor homicidehavebeenvictimsof physicd and
sexud abuse.

5. Women convicted of crimeshavefewer opportunitiesfor renabilitation, trainingand
trestment throughout Florida.

6. Therearecurrently only two maximumsecurity statefacilitiesfor women.
Minimum security inmatesthusmust endureconditionsdesignedfor maximumsecurity
inmates.

7. Somewomen'sfacilitiesfall bel ow therequirementsfor exercisefacilitiesand,inany
event, arenot comparabletothoseprovidedfor men.

8. Womengenerdly areimprisonedfor lessseriousoffensesthantheirmale
counterpartsbut haves gnificantly limited accesstodternativeprogramsor rehabilitative
treetment. Menhaveprogramsand aternativetreatment centersthroughout Horida

0. Inthecounty jals, overcrowdinginthema epopul ationresultsinmenbeing
released. However, thereislessovercrowdingamongwomeninmeates. Asaresult, women
servel onger sentencesthanmenwhohavecommitted moreseriouscrimes.

10. Womenhavelimited accesstotrusteeshi psandwork rel easeprogramsincomparison
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tomen, thusredtrictingtheavail ability of early releasefor good behavior.

11.  Womensentencedtowork rel easeby thecourtsneverthe essareoftenincarcerated
becauseof thelack of work rel easeprogramsor theshortageof openingsinsimilar programs
forwomen.

12. Womenunableto participateinwork rel ease programslack theopportunity togain
useful work experience. Thisresultsinlesssuccessful reentry intosociety after incarceration
andmoretimespentincarceratedthansmilarly stuated maeoffenders.

13. Menarefavoredinexperimenta anddternativeprogramsaround Florida

14.  Theremotelocationof somejailsforwomenrestrictsfamily vigtation, accessto
counsd andinformation.

Recommendations

1 L egidationshould mandatethat women havethesamedternativestoincarceration
assmilarly stuated men. Thiswouldincludebut not belimitedtodiversonprograms,
work rel easeprograms, treatment for substanceabuseand other opportunitiesfor
rehabilitation.

2. Thelegidature, stateandloca law enforcement andthe Department of Corrections
(DOC) shouldexamineearly rel easeproceduresto ensurethat thesameopportunitiesare
availableto bothwomen and men.

3. Legidationshould beinitiatedto mandatethat prisonsandjalshaveequd facilities,
whether for women or men. Thiswouldinclude, but not belimitedto, exercise, recregtion
andvigtaionwithchildrenandfamily.

4, DOC should adopt apalicy onfema eoffender servicessmilar tothat of the
AmericanCorrectiond Association. Thispolicy addressesaccesstodternativetreatment
andrehabilitation, saff trainingandvigtation. Itasocoversvocationd training, work

rel ease programsand decreas ngthenumbersof menusedascorrectiond officersin
women'sfadlities.

DomegticViolence

"Domedticviolence' generaly meansphys cd and psychol ogicd spouseabuse, childabuse
and negllect, sexud abuseand e der abuseoccurringwithinafamily or household. However,
becauseninety-fivepercent of al suchincidentsinvolveexclusvely maeviolence, "domestic
violence" asusedinthisReport will meanthecoerciveandforceful physcd and psychologica
behavior againg awoman by amanwithinafamily or household context.
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Thetestimony andempirica research presentedtothe Commissionindicatethat many
membersof thecrimind justiceandlegd sysemareinfluencedtoasignificant degreeby along-
gandingand il preva ent belief that violenceaga nst women can beacceptable. Theresultisa
rel uctanceto acknowledgethecrimindity of domesticviolenceat every stageof thelaw
enforcementandjudicia processes.

Findings
a. Society and theCriminal Justice Sysem

1 Our society showsanunwillingnesstoacknowledgethecrimindity of domestic
violence

2. Our society continuesto provideabundant support for theassumptionof mae
authority andexpectationof femaleobedience.

3. Theunwillingnesstoacknowledgethecrimindity of domesticviolenceresultsinthe
legd systemrespondingtovictimsand perpetratorsinadistinctively differentway thanfor
other typesof assaullt.

4, Thecrimind justicesystemgenerdly blames boththevictimsand perpetratorsof
domesticviolence. Thisoccursbecausethesystemfailstoappreciateor confrontthe
criminality of domesticviolenceinanobjective, fact-based manner.

5. There uctancetoacknowledgethecriminality of domesticviolenceexistsat every
gageinthelegd processandamongadl groupsinvolvedinthehandling of domestic
violencecases, includinglaw enforcement, court clerksandthejudiciary.

6. Theinadequateresponseof thelega systemtodomesticviolenceisbaseduponthe
long-standing perceptionthat violencewithinafamily isnota" proper” matter for thelegd
systemtoconfront.

7. Successful trestment of batterersmust rest onarecognitionof thecrimina natureof
the conduct and not onany rationdization of why theconduct occurred.

8. Juriestendtoreflect societd viewsand scrutini zethetestimony of domesticviolence
victimsmoreclosaly thanthat of other assaultvictims.

b.LawEnforcement

1 Thelegd sysem'simplicit policy of noninterferenceandinadequateenforcement of
Horidalawsgivesdomesticviolencetheimprimatur of acceptance. Theeffectistosanction
theabuser'scrimina conduct.
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2. Thefault doesnot lieprimarily with current statutes, but withtheenforcement,
interpretationandapplicationof theselaws. Atthesametime, mostvictimsaresoimmersed
inthe"cycleaof violence' that they arepsychol ogically unableto cooperateinthe
enforcement of domesticviolencelaws. Asaresult, existinglawsareinadequately enforced.

3. Policeseldomarrest, evenwhenthereareinjuriesseriousenoughtorequire
hospitdizationof thevictim.

4, Victimsareoftennot giventhestatutorily mandated Noticeof Legd Rightsand
Remediesandareoftengivenincorrectinformationby law enforcement. Thisallowssome
perpetratorstoescapethel ega consequencesof their crimina conduct.

5. TheHoridaUniform CrimeReportsdonot treat domestic violenceasaseparate
offensecategory. Thus, thereisno current method of monitoring domesticviolenceona
datewidebass

6. Thereareonly twenty-sevendiversionary programsfor batterersinHorida This
shortageof programshasanimpact onthearrest ratesof thelocal |aw enforcement agencies.

7. Thepolicearelargely unawareof their dutiesor their power to arrest under current
domesticassaultlegidation. Thisispartidly aresult of themany formsandtypesof
injunctionsandrestraining ordersusedthroughout Horida.

c¢. Prosecution

1 Prosecutorsareperceived asinsengtiveandoftenhostiletowardwomen. Thereis
widespread useof prosecutorid discretiontodropdomesticviolencecases. Thisisduetoan
inadequateunderstanding of thepsychol ogica impact of violenceonwomenandagenerd
rel uctancetoview domesticviolenceascrimina conduct.

2. Prosecutorsdeclineto prosecutemost domesticviolencecases. Most of theseno-
actionsarebased onthevictim'srefusd or reluctanceto cooperate, eventhougha
cooperdivevictimisnotawaysessential tosuccessful prosecution. Many prosecutors
refuseto prosecutewhentherearenovisibleinjuriesor corroboratingwitnesses.

d.Mediation

1 SomeH oridacountiesprefer mediationtocrimina prosecutionincrimina domestic
violencecases. However, mediationisparticularly ingppropriateinthiscontext becauseit
restsontheassumptionthat thosecoming tothemediationtableareonroughly equa
footing. Thisassumptionisincorrect asgppliedtodomesticviolence.

2. Mediation doesnot ded withthecrimina aspectsof theassault. Rather, areferra to
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mediation may imply that thevictim had some cul pability and should modify futureconduct
inorder to curb thehogtilitiesof the perpetrator.

e. Injunctionsfor Protection

1 Judicid custom, rather than standardi zed rul es, tendsto determinewhat procedures
arefollowed whenarequestismadefor an Injunctionfor Protection. Thislack of
uniformity hasresultedindifferent proceduresthroughout F orida, dependingonlocdeand

judge.
2. Theeffectivenessof thelnjunctionfor Protection Againgt Repest Violenceservedon
anunmarried cohabitant hasyet to bedemonstrated.

3. Victimsaregeneraly unableto secureaninjunctionfor Protection against domestic
violenceover aweekendinemergencies.

4, Inmany cases, serving anlnjunctionfor Protectiononanoffender isnearly
impossble

f.Judicial Attitudes

1 Intoomany instances, judgesminimizeor donot recognizevictims rights. This
problemiscompounded by alack of training and ard uctanceto gppreciatethesgnificant
impact that theseattitudeshaveon theoutcomeof many domesticviolencecases.

2. Courtsrarely awardtemporary child supportindomesticviolencecases, either
beforeor after noticetotheabuser. They generaly refuseto removetheabuser fromthe
homeand may continueto alow unsupervised vistation betweentheabuser andthe
children. Thesepracticescontributegresatly tothevictim'sfedingthat therearenoviable
dternativesother thantoreturnto an abus vehusband, whogenerdly ismorefinanciadly
secure. Inaddition, thebatterer often may threatento harmor hidethechildrentoregain
dominanceandrestorethestatusquo betweentheparties. Batterersusethesesametacticsto
coercetharvictimsintodropping crimind charges.

3. Somecourtsroutingy excludeexpert testimony onthebatteredwomen'ssyndrome.
Thereisnouniformity intheway courtsdeterminewhether thisevidenceisadmissible.

Recommendations
a.Legidation

1 Thelegidatureshould cresteanew chapter in FloridaStatutesto beentitled
"DomesticViolence." Thisnew chapter should containandrevisecurrent section 741.30,
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HoridaStatutes, with dterationsthat includebut arenct belimited to:

(&) explicitly providingthat dl household members, includingthoserd ated by blood
or marriageand cohabitants, areentitledtotheprotectionsof thedomesticviolencelaws;

(b) amandatory arrest directivefor law enforcement whenever thereisprobable
causethat anact of domesticviolenceor arepesat act of domestic violencehasoccurred;

(c) arequirement that funding bed | otted to the H oridaDepartment of Law
Enforcement (FDL E) for theadoptionand changeintheUniform CrimeReportstoinclude
domedticviolence;

(d) new fundingto devel op astandard computer programfor monitoringloca and
satewidestatutory compliancethroughandysisof al domesticviolencearrestsandreports;

(e) arequirement for follow-uptoensurethat battererscomply with diversonary
programs, and mandatory prosecutionif theprogramisnot compl eted;

() revisonof thel njunctionfor Protection Satutetorequireitsenforcement by law
officars,

(9) requirement that the FDL E updatethe L egdl Rightsand RemediesNoticeTo
Victimsusing smpleEnglishaswel asSpanish, andto print and circulateenough copiesto
makethemavailabletod | satelaw enforcement agencies,

(h) arequirement that every FDLE Crimein HoridaAnnua Reportincludethe
resultsof themandatory arrest policy and theresultsof monitoring for compliance;

(1) ongoingand periodictrainingfor law enforcementindomesticviolenceasa
continuing educationrequirement and asaprerequisitefor initia certification;

(j) implementation of theserecommendetionswithfundsderived frommarriage
licenseanddivorcefilingfees, and

(k) arequest that the Supreme Court promulgateastandardizedinjunction order.

3. Thelegidatureshouldensurethat policeofficersresponding todomesticviolence
cdlshaveauthority to arrest the perpetrator onthebas sof probabl e cause, whether or not
thevictim cooperates. Thelegidatureshouldexploreother dternativesthat wouldalow
law enforcement toact whenitisclear that domestic violenceisimminent, evenif noother
groundsforinterventionexis.

4, Defendantsarrestedfor domesticviolence, repeat violenceor violationof a
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temporary Injunctionfor Protection must haveafirst appearancebeforebondisset. The
judgeshould st bail that isnot subject to an automatic scheduleand, at thefirst gppearance,
shouldexercisecautioninrel easing defendants.

5. (1) Domesticviolencetask forcesshould becreastedineachjudicid circuitfor the
following purposes.

@ Tofacilitateinteragency education.

(b) Torecommendandimplement gppropriatemethodstoincrease
interagency communication.

(© Todevelopalocd diversonary program.

(d) Tocreatealocd public reationsplanto educatethe public about the
dynamicsof thecycleof domesticviolence, resourcesfor victimsandprotectionavailable
under Horidalaw.

(i) Themembership of thetask forcesshouldincludebut not belimited to representativesof
thefollowing:

@ Eachlaw enforcement agency.
(b)  Thejudiciary.

(© Thedateatorney'soffice.

(d) Thedefensebar.

(e Theclerk of court.

) Victims advocateprograms.
9 Batterers programs.

(h) Locd menta hedthprograms.
() Community serviceoffices
()] Spouseabuseshdters

(K) Theprobationoffice.
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()  Theloca media

6. L egidationshouldbeenactedrequiringevery law enforcement officer toaccepta
certified copy of aDomesticor Repest Injunctionfor Protectionfromthepetitioner and
immediately serveit upon arespondent who hasbeen|ocated but hasnot yet been served.

b. ServicestoBatterersand Thair Victims

1 HRSshouldimmediatel y adopt regul ationsunder whichsocid workers,
psychologigts, family thergpists, psychiatrissand othersarecertified asdomesticviolence
counsdors. Theseregul ationsshouldbebased ontheFloridaCodlition of Batterers
Minimum Standards.

2. Victims advocatesshould beavailableineach county. Theseadvocatescouldbe
volunteers, suchasinthecurrent guardian ad litem programs, and should betrainedinthe
batteredwomen'ssyndromeandall other dimensionsof family violence. Thesevictims
advocateswoul d accompany thevictimsof domesticviolencethroughthecrimina process.

3. Victims advocatesshould respondimmediately whendomegticviolencecasesare

reported. Contact must bemadewhilethedefendant istill inthecustody of alaw

enforcement agency. Thisprogram should bemode ed ontherapeadvocateprogram.
c.Clerksof Court

1. Clerksof court must effectively ass s petitionersinseeking I njunctionsfor
Protectionand I njunctionsAgainst Repeet Violence.

2. Clerksof court shouldreceivetrainingintheeffectiveass sanceof petitioners, anda
programof monitoringfor complianceshouldbeingtituted.

3. Clerksof court should provideaprivatespacefor petitionersto completetheforms
for Injunctionsfor ProtectionandInjunctionsAganst Repesat Violence,

4, Clerksof court should advisepetitionersof theavailability of affidavitsof insolvency
orindigenceinlieuof payment for thecost of thefilingfee.

5. Clerksof court should providepetitionerswithtwo certified copiesof theorder of
injunction.

d.LawEnforcement

1 Uniformgtatewidepoliciesand proceduresmust bedevel oped dedingwithdomestic
assault, whichareincorporatedinacademy trainingandin-serviceeducation.

Page 18



Gender BiasStudy Commission: Executive Summary

2. A statewidepolicy should beimplemented that requiresawrittenreport tobemade
whenever anyonea legesthat domesticviolencehasoccurred. If noarrestismade, written
reesonsmust bestated. Thesereportsand arrestsshould beonastandard formand should
betranamitted for inclusonintheUniform CrimeReportsof theFDLE. Eachlocd law
enforcement agency wouldberespons blefor monitoring and providing quarterly reportsto
theFDL Efor gatistica comparisonandandysis.

3. Theuniformarrest/no-arrest report shoul d contain aspaceto check that acopy of the
Legd Rightsand RemediesNaticetoVictimswasgiven. Thevictimwouldverify rece pt
withasgnature.

4, L aw enforcement shoul d accept acertified copy of aDomesticor Repesat I njunction
for Protectionfromthepetitioner andimmediately serveit upon arespondent who hasbeen
located but hasnot yet been served.

5. Thepoliceshouldforward tothelocal women'sshelter acopy of thereport madein
eachdomesticviolenceincident regardlessof whether anarrestismade. Thiswouldenable
theshdtersto contact thevictimsandanswer any questionsthat they haveconcerning
availableservices. Ataminimum, law enforcement should ensurethat recordsof domestic
or repeet violencebemadeavailablewithout feeor other chargefor review by theshdters
andvictims advocates.

6. TheCommiss onrecommendsthat |aw enforcement try toobtainphotographsanda
writtenstatement fromthevictimandwitnessesfor useinfutureprosecution.

7. Law enforcement should berequiredto servethel njunctionfor Protectionwithin24
hoursof recel pt unlessjust causeisshown.

8. Law enforcement, Sateattorney officesandthejudiciary must know of theissuance
and serviceof adomesticor repeat violenceinjunctionand of any arrestfor violatinga
temporary restrainingorder. Thus, acentra repository of domesticviolencereports, arrests,
injunctionsand violationsshoul d beestablished withineach county. Eachlocdl law
enforcement agency should haveaccesstotheinformationintherepository. This
information should beprovidedtothejudgeat first gppearancehearings.

e. Prosecution
1 All sateattorney officesshouldadopt apolicy of not dropping domesticviolence
prosecutions. Thefiling or lack of filing of crimina chargesmust bedetermined by the
prosecutors, not thevictim, evenif thelatter requeststhat chargesbedropped.

2. All gateattorney officesshoul d prosecutefe ony offensesasfe onies, without
offeringtoreducethecharges. They shouldvigoroudy prosecutemisdemeanor filingsto
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deter futureescalaionof the" cycleof violence.

3. Advocatesshouldwork withthevictimsthroughout al phasesof thecourt process.
Educationd support groupsshouldbeavailablesothat thevictimunderstandsthat proper
useof thelega system caneffectively diminishor sop continuedviolence.

4. Mediation shouldbeavoidedindl domesticviolencecases.

5. Diverdonary programsmust monitor offendersfor compliance. Noncompliance
withdiversonshouldautomaticaly trigger prosecution. Compliancewithtreatment
programsafter sentencing shouldbemonitoredby probationofficers. Further
noncomplianceshouldresultinincarceration.

6. All countiesshouldstrivetodeve op specia unitstoprocessdomesticviolencecases.
Insmdll rurd countieseither oneprosecutor should bedesignated to processdomestic
violencecasesor theentireofficeshd | bedesignated. TheFloridaProsecuting Attorney'sAs
soci ationshoul d deve op continuing legal education coursesondomesticviolenceissues,
whichwouldberequiredfor ass stant sateattorneysdesignatedto prosecutedomestic
violencecases.

f.Judicial Attitudesand Education

1 Judgesshouldtreatall instancesof domesticviolenceasseriouscrimind of fenses.

2. Judicid education shouldincludematerid sthat stresstheuseand va ueof expert
testimony about batteredwomen'ssyndromeandthedynamicsof domesticviolence.

3. Victim participationindomesticviolence proceedingsshoul d not beprohibited by
any courtinHorida

4, Judgesshould makecounsding dternativesmandatory and attractivetothebetterer.
When counsding programsareavail abl e, judgesshould makecounsdingacondition of
probation.

5. Theroutinewithholding of adjudicationiscounterproductivefor thebatterer andthe
victim. Withholdingadjudication contributestotheanonymity of thebatterer withinthe
gygem.

6. Sinceat present thejudiciary often minimizestheseverity of thebatterer'soffense,
judgesareencouraged toimpressupon defendantstheseverity of their crimind conduct.

7. Temporary childsupport shouldbeconsideredininjunctionfor Protectionhearings,
whenthepleadingsraisetheissue.
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8. Theadleged batterer should beserved withablank financia affidavit, attachedtothe
Noticeof Hearing, prior toany hearingonInjunctionfor Protection. Ingtructionsattachedto

thenoticeshould requirethedefendant to completetheaffidavit beforeappearingin court.
Also, theingtructionstorespondent should direct himtobring to court thelast twomonthsof
pay stubs, themost recent tax return andthelast s x monthsof bank deposit tatements.
Thesesameingructionsareto beattached totheinitia paperwork completed by the
petitioner, withdirectionstobringthefinishedinformationtothehearing.

0. Theduty judgeassgnedtothefirst gppearanceon any particular weekend should
processd |l emergency requestsfor injunctionsduringthesameweekend.

10.  Tridsonmisdemeanor domesticviolenceshould beexpedited.
Sexual Battery

Rapetraditionaly hasbeen seen asan accusation easy to mekeand hard torebut. The
Commissionfoundthat thisperceptioniswrong. Rapeisanaccusationvery difficulttomake; and
oncemeade, thevictimsusudly havetheburden of provingthemselvesto betheinnocent objectsof
crimind acts. Despitetheredizationthat rapeisacrimeof violence, not passion, society sill views
rapeassomething caused by thebehavior of thosewho arergped. Y et thislogicisnot carried over
intoother typesof crimes. Neither society nor thelaw permit anaccused robber, for example, to
defend by dlegingthat thevictim caused thecrimeby wearing or displaying va uablejewery or
otherobjects.

Themyththat victimssometimesprompt their ownrapeshasresultedinacrimind justice
sysemthat believestherearered|y twokindsof rape, "red rgpes’ and " other rapes.” The
Commissionfoundthat many lawyers, judgesandlaw enforcement personnel believethat some
peoplewhoaresexualy molested somehow preci pitateit throughtheir dressor behavior. The
Commissionhasdeterminedthat thisbelief effectively removesresponghbility fromtheoffendersand
excusescoercivesexud abuseand persond humiliationof thevictim.

TheCommissionasofoundthat thecrimind justicesystemgenerdly doesnotvigoroudy
prosecuterapeshby assallantswho areacquaintancesof thevictims. Thenet effect of society'shias
agang rapevictimsistodeny themequal protectionof thelaws.

Findings
1 Floridahasoneof thehighest ratesof reportedforciblesexua offensesinthenation.
2. TheFDLE reported 6,524 casesof forcible sexud assaultsfor theyear 1988. This
figurereflectsonly thoseoffensesinwhichthee ement of forceor threat of forceisreported.
Therefore, satutory rapeisnotincludedinthesefigures.

3. Of the6,524 casesinvolvingforciblesex of fenses, arrestsoccurredinlessthana
third. Thereareno gtatisticsdetailinghow casesareprocessed throughthesystemn, dthough
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therearedtatisticsonthoseactualy sentencedfor forciblesex crimesunder thesentencing
guideines. Testimony beforethe Commissionindicatesthat aminority of arrestsresultin
convictions

4, Themg ority of rapes--betweenfifty and ninety percent--arenever reportedtothe
authorities.

5. Approximately ninety percent of al forciblesexud assault victimsarewomen. The
most frequently arrested personsfor forciblesexua assault arewhitemal esbetweentheages
of twenty-fiveandthirty-four. Themost frequent victimsof rgpearewhitefemal esbetween
theagesof d evenand saventeen; andthemost frequent victimsof forciblesodomy and
forciblefondlingarechildrenunder tenyearsof age.

6. Traumasufferedby victimsof sexua assaultisoftenlong-termor permanent.

7. Stereotypesand mythsabout the causesand prevention of rgpedtill prevail inthe
crimind judicesystem.

8. Despiteresearch and statutory recognitionthat sexua assaultisacrimeof violence
andnot acrimeof passon, thereisaperceptionthat society till expectsvictimstoprove
they didnot " cause" theassaullt.

0. Althoughimprovementshavebeenmade, victimsof sexua assault till reportbeing
victimizedby thecrimind justicesystem.

10. Nationa surveyshaveshownthat childrenbetweenthesxthandninthgradeshave
reported that forciblesex isacceptabl e behavior (a) whenaman hasspent money ona
woman, or (b) after datingawomanfor aperiod of six monthsor more. Inaddition, children
believethat awomanwho dressesseductively andisonthestreet doneat nightisaskingto

beraped.

11. Many law enforcement agenciesroutindly useliedetector testson sexud battery
victimsaspartof theirinvestigativeprocess.

12.  Approximately haf of al sexud assaultsarecommitted by personsknowntothe
victim, yet tateattorney officesreport littlesuccessinobtai ning convictionsin casesof
acquaintanceor daterape.

13. Many gateattorney officesdo not prosecute casesof acquantanceor datergpe
becauseof theunlikdihood of aconviction.

14.  Thereareincreas ngnumbersof victimadvocatesandvictimadvocateprograms
workingtoassstrapevictimsinHorida. However, asof 1988 many Horidacommunities
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dill lackedsuchservices.

15.  Severd dateattorney officeshaveestablished sexua battery prosecutionunitsin
whichthemembersspeciaizeinsexud assaultcrimes.

16. Officia gtatisticsdonot distingui shbetween pleabargainsand thoseingtancesin
whichajudgedecidestoimposea’ downward departuresentence’ lessseverethanthat
recommended by Horidassentencingguiddines. However, theCommiss onindependently
hasdeterminedthat judges” depart” downwardfromrecommended sentencesinsexud
battery casesat aratethreetimesthat of other violent persona crimes, four timesthat of
burglary or theft, fivetimesthat of drug offensesand seventimesthat of weapon offenses.
Only threepercent of dl defendantsconvicted of sexud battery qualify under theguiddines
fortheleast saveresentence, theso-cdled " non-state prison sanction” cong sting of either
probation or community control ; yet twenty-sevenpercent actudly receiveit. The
Commissionbdievesthat themgority of thesedeparturesentencesaretheresult of plea

bargaining.

17.  TheFederd Judtice Department Bureau of Judtice Stati sticshasdetermined that
convictedrapigts, after release, aredmost deventimesmorelikely than other offenderstobe
arested|ater asrepeat offenders.

18. I ncarcerationwithout further treetmentisunlikely toater thesex offender's
problemsor proclivity tocommit sexud bettery.

Recommendations

1 TheStateshouldincreaseresourcesand programsfor rgpevictimservicesandrape
preventiveeducation.

2. Mandatory educationd programsfor judges, sateattorneysandlaw enforcement
personnd needto beputin placeto dispd mythsand stereotypesabout rape, toincrease
effectiveinvestigationand prosecutionof sexud battery cases, andtoassstthevictimsin
recoveringfromsexud assaults.

3. All levelsof government must pay greater attentionto preventing rapeand sexud
assault. Thisshouldincludeschools, law enforcement, Sateatorneysandthejudiciary.

4, TheRape AwarenessProgram of HRSmust bebetter funded to devel op public
educationd programsand materid sfor statewidedistribution.

5. Written protocol sfor process ng sexud assault casesshoul dbedevel opedby dl law
enforcementagendies.
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6. Specidized sexud assault unitsor investigatorsshould beestablished at larger law
enforcement agencies. Smdler rurd departmentsshoul didentify oneor twoofficersto
Specidizeandreceiveappropriatetraininginsexua assaultoffenses.

7. Law enforcement and tateattorneys officesneedtokegpsexud assaultvictims
informedandinvolvedintheinvestigationand prosecutionof cases.

8. Liedetector testsof sexud assault victimsshould cease.

0. Therapekit exam should bestandardi zed throughout the tateand victimsshould be
advised of thepurposeof theexamination.

10. Eachgaeattorney'sofficeshould designatespecia prosecutorsor unitstoded
primarily with sexual assault andbattery cases. Theseunitsshouldreceivespecidized
trainingand maintai nregular contact withlaw enforcement and community agencies
involvedwithrapevictims.

11. Every sateattorney'sofficeshoul d establishwrittenguidelinesfor praosecuting
sexud battery offensesbased onthetechnica meritsof each case, withagod of increasing
thenumber of prosecutions.

12. A gngleprosecutor should handleasexud battery casefrombeginningtoend.

13.  Statedtorney officesshouldinformandinvitevictimstothepre-filinginterviewon
thecase.

14.  Stateatorney officesshould maintainregular contact withthevictimeither directly
orindirectly throughavictimadvocate.

15.  Victims advocatesshould bemadeavail ableand assgned tovictimsof sexud
assault. They should bepermitted to attend depositions, hearings, andtria withthevictim.
Victims advocatesshouldinterview victimsabout threemonthsafter thecl oseof thecaseon
theissuesof support services, crimecompensationand restitution.

16. Profess ond standardsandtrainingfor victimandwitnessadvocatesshouldbe
devel opedandingtituted by the Officeof the Attorney Generd, Officeof theGovernor and
HoridaProsecuting AttorneysAssociation.

17.  Judgesandgateatorneysshouldactively enforcetherapeshie dtatute.

18. Stateattorneysshoul d cons der educati ngjuriesabout rapetraumasyndrome
throughtheuseof expert witnesses.
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19.  Allconvictedsex offendersshouldbesubjectedto DNA fingerprinting, anew
scientifictechniquethat canrecord theexact pattern of genetic materia uniquetoeach

person.

20. Research needsto bedoneonthecausesand prevention of sexud assaults.

21.  Treatment programsneedtobedeve oped specificaly tostemrecidivismby sexua
assdlants

22.  TheOfficeof theStateCourt Adminisirator should maintainrecordsand statisticson
thefilingandnon-filing of &l sexual assault cases, aswell astheultimatedispostionof dl
Casss

23.  Acentrd depository of informationregardingsexud offensesshoul dbedevel opedto
adtheinvestigationof repecasesstatewide.

24, Stateattorneysshoul d seek court ordersprohibitingal courtroom participantsfrom
disclosngvictims names.

Progtitution

TheCommiss onfoundthat current methodsof enforcinglawsagaing progtitutionhave
resultedin oneof themost egregiousingtancesof gender biasinthelegd system. Thelawsagainst
progtitutionareenforced primarily against women, not themenwho coercethemintoprostitutionor
thecustomerswho usetheir"services" TheCommissionhasdeterminedthat progtitutionisnota
victimlesscrime. Itsvictimsarethegirlswhorunaway fromabus veandincestuousrd ationshipsat
homeand aretreatedfirs by thelega systemaserrant children andlater ashardened criminds.
TheCommiss onconcl udesthat thedimens onsof theproblemarestaggeringand, by comparison,
thelegd system'seffortsto combat prostitution havebeenfutileat best.

Findings

1. Progtitutionisnot avictimlesscrime. Thus, legdizationisnot theappropriateway
to confront or minimizethegender biascaused by thelegd system'scurrent reponsetothe
problem.

2. Thelegd system'seffortsto combat prostitution havebeenfutileat best and
counterproductiveatworst.

3. Almos dl young progtituteshaverunaway fromsexua and physca abuseintheir
homes. Upon being apprehended, they thenarereturnedto thesehomesby juvenilecourts
that often areoblivioustothecausal link between sexud abuseinthehome, runaway
teenagersand progtitution.
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4, Runaway teenagersoftenengagein progtitution. Whenthey arepickedup by law
enforcement, they areidentified asstatusoffendersand notidentified or trested ashaving
beeninvolvedinprogtitution. Uponarrest and convictionafter theageof eighteen, femaes
arethencategorizedand crimindizedasprogtitutesby thelegal system.

5. Progtitutesaremost of tenthevictimsof coercion. Mostwomendonot fredly choose
toprogtitutethemsalves. Progtitutionisanattempttosurvive.

6. Ninety percent of street progtitutioniscontrolled by " pimps'’ whouseavariety of
coercivemethodsto control theprodtitute.

7. Horidaslegidationonprogtitutionisgender-neutrd initslanguage, but notinits
gpplication. Statewideenforcement practi cesholdwomencul pablefor theoffense. The
overwhelming mgority of thoseprosecutedfor progtitutionarewomen.

8. Prosecutionsfor maedientsand pimpsarenearly nonexistent. Themaeclient
generdly isthought tobel esscul pablethantheprogtitute. However, theCommissonfinds
that thosewho coerceprostitution, whether described aspimpsor procurers, actudly are
morecul pablebecausethey aretheoneswho organize, maintainand pay for theingtitution
of prodtitution.

9. Progtitutes, wholargely arefemal e, recelvemoreseveretreatmentinthecourts, in
thejallsandinball hearingsthantheir clients.

10. Many stateattorney officesoffer theclient theopportunity tobecomeadate's
witnessagaingt theprogtitute. Inexchange, chargesagaingt theclient usualy aredropped.

11. Progtitution casesrardly gototria. Theprogtituteusudly waivestherighttotria
andtocounsd inexchangefor asentenceof timeserved.

12. Progtituterapei srarely reported, investigated, prosecuted or takenserioudly.
13. Rapeand progtitutionaremanifestationsof violenceagainst women.

14.  Thecrimind justicesystemisspendingenormousamountsof money onsanctions
that fail tosgnificantly deter progtitution.

15.  Therearesuccessful mode sof trestment and rehabilitationthat wouldrequirea
smdller outlay of fundsthanthepresent enforcement effortsinHorida.

16. ProvenprogramssuchastheMiami AlternativeLifeManagementfor Stregtwalkers
(ALMS) project andtheFort L auderdal e Covenant House cost no moreper personthan
incarceration.
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Recommendations

Thejailingof progtitutesisawoeful ly inadequateresponseto theproblem of
progtitution. Rehabilitativeandthergpeuti coptionsareneeded to addressthepractica needs
of progtitutesaswel | asthecoercionthey endureandthepsychol ogica factorsthat
predisposethemtothislifestyle. Tobegintheprocess, theCommiss onrecommendsthe
following:

1 Effectivetrestment programsmust beestablished tooffer prostitutesredistic
dternativestoprogtitution. Thestateshould ceasependingmoney onineffectivesanctions
that will never makeanimpact onthestuation. Accordingly, theCommissionrecommends
theestablishment of programssuchastheMiami ALM Sproject andtheFort Lauderdale
CovenantHouse

2. Fundingshoul dbeincreasedfor outreach servicesinexigting batteredwomen's
sheltersandvictims servicesorganizations. Specid trainingshouldbeingtitutedfor shelter
and organizationworkerswho ded withyoung runaway girls. Thegod wouldbetoidentify
girlswhoareat risk of becoming victimsof progtitutionandtooffer themredigtic
dternativestostregt progtitution.

3. Floridalaw isgender-neutrd astocriminaizingtheprogtituteand theclient. In
redity, thepartiesarenot smilarly treated. Theleast that should beexpectedisequa
enforcement of thelaw. Ataminimum, policeagenciesshould establish proceduresto
ensureparity of enforcement againgt both prostitutesand clients. Suchprocedureswould
includegreater andingtitutionalized useof decoy operations.

4, Judgesshouldenforcesection322.26(7), HoridaStatutes, under whichadrivers
licensecanberevokedfor actsof progtitution or assgnationaccomplishedthroughuseof a
moator vehide.

5. Stateandlocd governmentsshoul d enact new statutesand ordinancesagaingt " curb
crawling,” thepracticeof solicitingfromamotor vehicle.

6. Judicia education should bemandated toinformand sensitizethejudiciary about
thetruenatureof prostitution and thecausd link between juvenileand adult progtitution.

7. TheCommiss onhasfoundthat thosewho coerceprostitution, whether describedas
pimpsor procurers, aremorecul pablethantheprogtitutesthemsalves. Based onthisfinding,
theH oridalegidature should makethreechangesto current Horidalaw:

(@ All present misdemeanor Satutesprohibiting procurement and " pimping'”
shouldbera sedtothird-degreefel onies. Thesestatutesthen shouldbeconsolidated under
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section 796.03, HoridaStatutes, which currently ded sonly withthesecond-degreefel ony

of procuring children under theage of sixteen. Thecrimeof procuring personsunder theage
of sixteen should remainasecond degreefelony, asunder presentlaw. Coercingor forcing
someoneto becomeaprogtitute, athird degreefe ony, shouldremainaseparateoffense
under section 796.04.

(b) Section796.05(1), HoridaStatutes, currently only makesit unlawful to
derivesupport fromapersontheoffender knowstobeengagedin progtitution. Thestatute
should beamendedtoread: "It shall beunlawful for any personknowing or who should
know another personisengagedin progtitutiontoliveor derivesupport or maintenancein
wholeor inpartfromtheearningsor proceedsof such person'sprogtitution.” Thestandard
for guilty knowledgeshould beonapar withthat for other offensessuch astheft or deding
ingtolenproperty. Thischangethuswouldalow for increased prosecutionof pimps.

(c) New legidation should beenacted to createacivil causeof actionon
behdf of womenagaingt their pimps, thusfurther discouragingtraffickinginwomen.

8. TheCommiss onrecommendstheestablishment of amulti-agency task forceto
further examinetheproblemsposed by prostitutionanditsrd ationshipwithsubstanceabuse
andthespread of acquiredimmunedeficiency syndrome(AlDS) and other sexually-
transmitteddiseases. Thetask forceshouldincluderepresentativesof professonssuchas
psychology, psychiatry andlaw, aswell aspubliched thofficias, academicsand socid
workers

JuvenileJustice

TheCommissonfoundthat youngwomengeneraly commit different typesof crimesthan

young men, just asadult womengeneraly commit different crimesthan adult men. Initsstudies
andhearings, however, theCommiss onfoundthat Horidasjuvenilejudticesysemisdesigned
primarily toded withmaeddinquency. Thismode thenisgppliedtofemaejuveniles, often
without cong derationof thedifferencesbetweenthecrimind conduct of maleandfemalejuveniles.

TheCommissonfoundthat, at somegtagesinthejuvenilejusticesystem, girlsaretreated

moreharshly thanboys. At other stages, thereverseistrue.

TheCommissionasodeterminedthat girlsdid not haveaccesstothe programsand

trestment dternativesgenerdly avail abletoboysthroughout thesystem.

Findings
1 Horidahasoneof thehighest ratesof juveniledetentionsinthecountry.
2. Girlsgenerdly commitdifferent typesof crimesthandoboys.

3. Florida'sjuvenilesareoftenincarceratedinovercrowded, inadequateand
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inappropriatefacilitiesbecausetherearefew dternativestodetention.

4, Girlsaremorelikely thanboystobehddindetentionfor so-called" satusoffenses,”
suchasrunningaway fromhome, or being" ungovernable” or truant. Most detained boys
arecrimind offenders, not Satusoffenders.

5. Runaway childrenarethesinglelargest group of satusoffenders. Y etthesechildren
usudly runfromphysica and sexud abuseintheir homes. Girlsmakeupthemgority of
gatusoffendersinForida

6. Inorder tosurvive, girlswhorunaway fromhomeusudly becomeinvolvedin
crimind activities, frequently progtitution.

7. Oftentimes, thereturn of fema ejuvenilestoabus vehomeenvironmentsunwittingly
laysthefoundationfor futureprogtitution. It encouragesdistrust of thejusticesystemand
renewed resolvetorunaway again, whatever thecost. Sometimes, thecostisprogtitution.
Indeed, adirect causd link appearsto exist betweenthetrestment of runaway girlsby the
juvenilejudticesystemandtheir futurerecruitment asprogstitutes. Theimpact of progtitution
uponrunaway girlscannot beminimized.

8. Progtitutionchargesagaing juvenilesarel esslikely tobeinformally handled or
dismissed prior to court adjudi cationthan other charges.

0. Withgirls thejuvenilejusticesystemgenerdly intervenesat theearlier sagesof
ddinquency, oftenthrough statusreferra sand misdemeanor arrests. However, for boys, the
sysemfocusesmoreon arrest and adjudication, duein part tothemoreseriousnature of
maeoffenses.

10.  Themos acuteprobleminthejuvenilejusticesysemistheoverdl lack of
dternativesfor juvenileplacement and treatment after adjudi cation.

11. NowhereinF oridaarethereadequateor sufficient dternativestodetentionfor
juvenilegirls.

12. Fundingisroutinely availablefor avariety of detentiondternativesfor juvenile
males. Proportionatdly equd funding and programsarenct availablefor juvenilefemaes.

13.  ThecourtsinHoridadoaswdl ascan beexpected, giventhecurrent extreme
limitationsimposed ondternativestodetention.

14.  TheFederd JuvenileJugtice Delinquency Prevention Act prohibitsstatusoffenders
frombeinghddindetentionfacilitiesmeantfor delinquents. However, satusoffenders
continueto beplacedinthesedetentionfacilitiesinHorida
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15. Rather than being adj udi cated delinquent, Satusoffenderscoming to court asecond
timecanbehddincontempt for failureto obey prior court orders. A finding of contempt
permitsthejuvenilecourt to placeagtatusoffender inasecuredetentionfacility, a
dispositionnot prohibitedby thefederd act.

Recommendations

1 Mandatory judicia education programsa ready offer ingructiononthecausa
connectionbetweenjuvenilerunaways, abus vehomesand prostitution. Judgesmust
becomemoresengtivetothisproblem. TheCommissionredizesthat ajudgesability to
dedl withtheproblemiscomplicated by thefact that inmany casesthereareno meaningful
dternativesexceptincarceraionor returningthegirl toanabusivehome.

2. Juvenileprogramsrequired by present law areserioudy underfunded. Thus, the
| egidatureshouldavoidmandating specificactivitiesor thedeve opment of new programs
unlessfundingasoisprovided. Thelegidatureshouldfunddl juvenileprogramsit enacts.

3. Residentia and other treatment facilitiesshould bemadeavailabletofemadestatus
offenderssothat courtshaveoptionsother than detention or returning agirl toanabusive
home.

4, Facilitiesand dternativetreatment programscurrently avail abletoboysshouldbe
providedfor girlsaswell. Theseshould belocatedin eachregion of thestate, asprograms
forboyscurrently are.

IV.GENDERBIASINTHELEGAL PROFESS ON

Gender biaspermestesthelegd professon. Althoughwomenaccount for amosttwenty
percent of theprofess on'smembership, they arenct proportionatdly representedinlaw firm
partnerships, judgeshipsor tenuredfaculty positions. A disproportionatenumberworkin
government andlegd services, but evenherewomenareunderrepresentedinpolicy-makingand
adminigraivepogtions.

Elsawhereinthelega system, witnessesanditigantsfrequently experiencegender biasthat
oftenaffectstheoutcomeof cases. Someof thejudgeswhotry thesecasesthemsalvesexhibitbias,
atleast partly becausethe Judicia Nominating Commiss onsthat hel ped put theminofficeal so
engageinbiasedactivities. Indeed, theCommissionfoundthat biasunfairly restrictsaccesstoan
array of professond opportunities, includingthosethat generatefees. Gender biasnotonly
pervadestheprofessiond lifeof lawvyersbut dsothevery processof lega educationandthe
languagecommonly usedinthelaw.
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Findings

1 Fema eemployeesinthegtatecourt sysemgeneraly areemployedinthel owest-
paying positions. Fema eass sant sateattorneysandfema eass stant publicdefenders
receives gnificantly lower sdariesthantheir malecounterparts.

2. Womenattorneysstill encounter bothflagrant andveil ed antagonismthroughout the
legd system. Thisantagonismcaninfluencetheoutcomeof casesanddient relationships.

3. Influentia membersof theprofesson, particularly inlargelaw firms, continueto
ignoreor minimizetheneed of dl lawyers--but parti cularly women--to balancetheir career
andfamily responghilities.

4, Assartiveadvocacy by femd eattorneysisviewed unfavorably, whereassmilar
conduct by menisnot.

5. Toomany membersof thejudiciary useingppropriate, demeaninglanguagewhen
addressngor talking about femd eattorneys, witnessesandlitigants. Smilarly, toomany
membersof thejudiciary fall toconduct themsa vesinaprofess ond manner when
interactingwithwomen.

6. Courthousepersonnd, especidly bailiffs, judicid secretariesandjudicia assgants,
sometimesconduct themsdvesingppropriately inthepresenceof femdeatorneys.

7. Womenlitigantstendto havetheir memory and credibility questioned moreoften
thansgmilarly Stuated men. Whenattorneyscons der whomtoempl oy asexpertwitnesses,
they fail toconsder usngfemdeexperts.

8. Femdeatorneysgenerdly receivel ower feesthantheir maecounterparts. They are
askedtojudtify thefeesthey chargemoreoftenand moreintensively thanaremen,

especidly infeeawardsby courts. Infact, judgesaremorelikedy to discount thefeesof
womenlawyers, butlesslikey togppoi ntwomentofee-generating cases.

9. TheJudicid Nominating Commissonsgeneraly goply different sandardstomae
andfemaejudicid candidates. Inreviewingthemeritsof nominees, thecommissonsgive
greater weight totraditiondly "ma€’ areasof practice. They givelessweightto'femde’
fieldsof practice, evenwhenexpertiseintheseareasmorecl osaly representstheactud duties
of thejudgeship under cons deration. Thecommissonsareunduly concernedwiththechild
carearrangementsof women candidates. Asaresult of theseand other biases, womenhave
not been gppoi ntedtoj udgeshi psinnumbersproportionatetotheir membershipintheBar.

10.  Womengenerally occupy asecondtier” withinlaw school faculties, law firmsand
government agencies. WWomenarenat proportionately representedin policy-making
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positionswithinany segment of thelegd profession.

11. Inlaw firms, womenlawyersoftenaregivenlessdesirableass gnmentsthantheir

mal ecounterparts, thusmakingit moredifficult for themtoearnthecredentia sneededto
becomeapartner. Partnerstill steer womenaway from certainareasof thelaw perceivedas
exclusvely"mae." Thisisapracticeoccurringthroughoutthelegd professon.

12. Femdeattorneysareexcludedfromprivateclubs' inwhichmuchlega businessis
conducted. If admittedtotheseestablishments, womenaresometimessegregatedfromthe
manactivitiesorfacilities. Thesepracticesunfairly discriminateaganst femaeattorneys.

13.  TheHoridaBar and Board of Governorshavenot gppointed womentoleadership
positionsproportionatetotheir membershipintheprofession. Womena sohavencot been
proportionately gppointed tothe Judicia Nominating Commissionsand Judicid
QudificationsCommission.

14. Legd educationisdominated by atraditional maeculture. Thisresultsinfew
womenonlaw school faculties, thedisparagement of "women'sstudies' andtheabsenceof
areasof importancetowomenfromthelaw school curriculum.

Recommendations

a. Ingeneral

Tominimizetheexigtinggender biasinthelega professon, theCommisson
recommendsthat thefollowing changesbemade:

1 Thesdariesof al court personnd , ass sant Sateattorneysand ass stant
publicdefendersmust bereviewedimmediatdy. Wherever inequitiesexist between
thesexes, they must bediminated. Comparableskills, experienceandrespons bility
shouldresultincomparablepay.

2. Themandatory continuinglegd educationinethicsrequired of al Bar
membersshouldincludeingtructioninappropriateprofessiona conduct toward
femaewitnesses litigants andattorneys.

3. TheHoridaSupreme Court and The HoridaBar should amendthe Code of
Judicia Conduct andtheRulesRegulating The HoridaBar to prohibit
ingppropriate, unprofessiona behavior towardfemaelitigants, withessesand
atorneys. TheCodeand Rulesshouldasoforbid membershipinany clubthat
practicesinvidiousdiscrimination,includingdiscriminationbasedonsex. Onthis
last matter, the Commiss onrecommendsadoption of theAmericanBar Association
modd rulemakingit unethica tobe ongtoorganizationspracticingsuch
discrimination.
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4, TheH oridaCourt Education Council shoulddevel opingructiond materids
ontheway gender biasinfluencesjudicia decisonsand caseoutcomes. These
materia smust beincorporatedintomainstreameduceti ond programs, notisol ated
ingpecid "gender bias' seminars. For example, theinfluenceof gender biason
judicid decigonscanbeincorporatedintojuvenile, crimind andcivil coursework.
Theproblem of gender biasa so can beincluded in standard subjectsof thecurrent
curriculum, suchasappel lateprocedure, burdensof proof, judicid ethics,
dependency proceedingsandthefamily law updates. Faculty versedingenderissues
shouldberecruitedtoprovideingtruction.

5. Voluntary bar associationsshould hel pidentify anddiminategender bias. In
their regular educationd programs, for exampl e, they should sponsor discussons
betweenthejudiciary and attorneysonprofess ond courtesy and conduct,

emphasi zingthediminationof gender bias. Thejudiciary dsoshouldbecdlosdy
involvedinal other programsongender bias.

6. Thosecourtsthat keeplistsof expertsavailablefor court appointment should
includewomen.

7. TheState CourtsAdministrator shouldkeep statewiderecordsof dl fee
gppoi ntmentsand amountspaid to attorneysby thecourts. Thisdatashouldbe
compiledby eachjudge'sofficeand forwarded quarterly tothe State Courts
Adminigrator. Every year astatitica abstract should beissued onacounty by
county andjudicid circuit bads. Thisabstract shouldidentify towhom, and how
often, fee-generating gppointmentsaremade. Tota amount of feespaidtoattorneys
adsoshouldbereported. Findly, the State CourtsAdministrator shoulddevelopand
circulateastandard plan by which attorneysareass gnedtofee-generating casesona
rotatingbasis.

8. TheHoridaSupreme Court and The H oridaBar should recommend
standardized criteriatobeused by the Judicid Nominating Commissonsfor
evauationof judicid candidates. Thecriteriashould prohibit nominationof
candidateswhoaremembersof, or frequent, clubsthat practiceinvidious
discrimination.

0. Thedudicid QuadlificationsCommissionshould act promptly onall
alegationsof gender biasby judges, withan gppreciationfor thevulnerability and
difficultiesinvolvedinbringingsuchacomplaint. Sanctionsforingppropriate
judicia conduct shouldincludemeasuresdes gnedto protect complainantsfrom
retribution.

10.  TheHoridaSupremeCourt shouldrequirethechief judgesineachcircuitto
devel opcomplaint procedurestoinvestigatechargesof biasedjudicia conduct.
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Under theseprocedures, thechi ef judgeshoul dattempt toresol vethesecomplaints
by conferringwiththejudgeinquestionandby receivinginformationfromthe
complanant. Thechief judged so shouldkeepinterna documentationoneach
complaint made. Whenthecomplantisaganst the Chief Judgeor whenthe
complainant doesnot wishto comebeforethe Chief Judge, thecomplaint should be
madedirectly totheState CourtsAdministrator.

11.  Judicid pollsusedtoratejudgesstatewideshould adso measureattributes
that haveadirect bearing on biased conduct inthe courtroom. TheHoridaBar, with
ass sancefromthel ocd voluntary bar associations, shouldcirculateauniformindex
of biasmeasurestobeused.

b.Law Schools

Law schoolsmust continuetoingtruct studentsthat biasinthepracticeof lawis
unacceptable. Toaugment thisprocess, the Commissonrecommendsthefollowing:

1 Law school sshould placeahighpriority onrecruitingwomenintotenure-track
positions.

2. TheHF oridalaw school sshoul d cooperateinestablishinganintercollegiate
committeeof faculty and deanstoidentify and recommendteaching materia sthat
adequately cover areasof concerntowomen and that do not portray womeninademeaning
fashion.

3. Interna policiesabout law school classscheduleslargdy assumethat sudentshave
nofamily commitments. Whenscheduling dasses, law school sshoul dtry toaccommodeate
thefamily commitmentsof their sudents.

4, Eachlaw school should adopt awritten policy against gender biasand sexud
harassment, including themeansto enforcethepolicy. Thepolicy shouldbemadepublic
andshouldbedigtributedtofreshmenduringorientation.

5. TheCommissionrecommendsthat al Horidalaw school placement officesjointly
adopt apolicy ongender biasintherecruitment process. Thispolicy specifically should
identify thetypesof interview questionsthat arei mpermissibleandthe penatiesthat will
resultfromaviolation. All Floridalaw schoolsshould agreetothispolicy toavoid
competitivedisadvantage.

c.LanguageandthelLaw

1 Thelegidatureshould amend section 11.242, FloridaStatutes, torequirethe
Divisonof Statutory Revisontoreplacegender-specificlanguageincurrent Horidalaw
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withgender-neutra language. Both housesof thelegid atureshoul d adopt rulesrequiring
gender-neutra languageindl futurelegidation.

2. The Supreme Court should order that gender-neutral languagebeusedindl future
court publications, such asthe FloridaRulesof Court and thestandardjury ingtructions. All
other legd publicationsshoul d havegender-specificlanguagereplaced withgender-neutral
language. The SupremeCourt shouldingtruct TheHoridaBar toreplacedl gender-specific
languageinthe Codeof Profess ond Responsbility andthe Codeof Judicia Conduct.
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